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I. Determining the Applicability of EU Regulation 261/2004

(a) passengers departing from an airport located in the territory of a Member State to which the Treaty applies;
(b) passengers departing from an airport located in a third country to an airport situated in the territory of a Member State to which the Treaty applies, unless they received benefits or
compensation and were given assistance in that third country, if the operating air carrier of the flight concerned is a Community carrier.

In the present case, the flight in question (KL0605) is departing from Amsterdam Airport Schiphol to San Francisco International Airport. Amsterdam is located in the Netherlands, which is a
Member State of the European Union. Therefore, this flight falls squarely within the scope of Article 3(1)(a) of the regulation, as it is departing from an airport located in the territory of a
Member State.

Furthermore, the operating air carrier, KLM Royal Dutch Airlines (as indicated by the flight number KL0605), is a Community carrier. This fact would make the regulation applicable even if the
flight were departing from a third country to an EU Member State, as per Article 3(1)(b). However, in this case, that provision is not relevant since the flight is departing from an EU airport.

It is important to note that the regulation applies regardless of the nationality of the passengers or the purpose of their travel. Article 3(3) of the regulation explicitly states that it applies to all
passengers, including those traveling for business or pleasure. Therefore, the fact that the passengers in this case (Sarah Hum, Jeremy Goldberg, and Evan Litvak) may or may not be EU citizens
does not affect the applicability of the regulation.

The Court of Justice of the European Union (CJEU) has consistently upheld a broad interpretation of the regulation's scope. In the case of Sturgeon and Others (Joined Cases C-402/07 and
C-432/07), the Court emphasized that the regulation should be interpreted in light of its objective to ensure a high level of protection for air passengers. This principle of broad interpretation
further solidifies the applicability of the regulation to the present case.

Moreover, the type of ticket purchased or the fare paid does not affect the applicability of the regulation. In the case of Air France v Folkerts (Case C-11/11), the CJEU clarified that the
regulation applies regardless of whether the ticket was purchased as part of a package tour or directly from the airline. This ruling ensures that all passengers, regardless of how they booked their
flights, are protected under the regulation.

The regulation also applies to both scheduled and non-scheduled flights, as confirmed in the case of TUI Travel and Others v Civil Aviation Authority (Case C-629/10). While the flight in
question (KL0605) appears to be a scheduled flight, this broad application of the regulation further reinforces its relevance to the case at hand.

It is worth noting that the regulation does not apply to passengers traveling free of charge or at a reduced fare not available directly or indirectly to the public, as per Article 3(3). However, this
exception does not apply to tickets issued under a frequent flyer program or other commercial program by an air carrier or tour operator. In the present case, there is no indication that the
passengers are traveling under such exceptional circumstances, so this exclusion does not affect the applicability of the regulation.

The temporal scope of the regulation is also relevant. Article 3(2) states that the regulation applies on the condition that passengers:

(a) have a confirmed reservation on the flight concerned and, except in the case of cancellation referred to in Article 5, present themselves for check-in as stipulated and at the time indicated in
advance and in writing (including by electronic means) by the air carrier, the tour operator or an authorized travel agent, or, if no time is indicated, not later than 45 minutes before the published
departure time; or
(b) have been transferred by an air carrier or tour operator from the flight for which they held a reservation to another flight, irrespective of the reason.
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In the case at hand, the passengers appear to have a confirmed reservation on flight KL0605, as evidenced by their assigned seats (14A, 14B, and 14C) and the booking number (DOFQTK).
While we do not have explicit information about their check-in status, the fact that they received a delay notification suggests that they were properly checked in or at least in the process of doing
so.

The geographical scope of the regulation is also satisfied in this case. The flight is departing from Amsterdam, which is within the EU, and is therefore subject to the regulation regardless of its
destination. This principle was confirmed in the case of Emirates Airlines v Diether Schenkel (Case C-173/07), where the CJEU ruled that the regulation applies to the outward leg of a journey
from an EU airport to a non-EU airport, even if the return journey is not to an EU airport.

In conclusion, based on the facts presented and the provisions of EU Regulation 261/2004, as well as relevant case law from the CJEU, it is clear that the regulation is fully applicable to the flight
in question (KL0605 from Amsterdam to San Francisco). The flight departs from an EU airport, is operated by a Community carrier, and the passengers appear to have confirmed reservations.
Therefore, the passengers are entitled to the protections and potential compensation provided by the regulation in the event of a significant delay, cancellation, or denied boarding.

                             4 / 23



II. Establishing the Length and Cause of the Delay

Establishing the Length and Cause of the Delay

In the context of EU Regulation 261/2004, accurately determining the length and cause of a flight delay is crucial for assessing passengers' rights to compensation. This analysis is fundamental to
the overall claim process and directly impacts the potential compensation amount. 

The length of the delay is typically calculated based on the actual arrival time at the final destination compared to the scheduled arrival time. Article 6(1) of EU Regulation 261/2004 defines
delay thresholds for different flight distances. However, it's important to note that the European Court of Justice (ECJ) has further clarified the interpretation of these delay thresholds in several
landmark cases.

In the joined cases of Sturgeon v Condor Flugdienst GmbH and Böck v Air France SA (C-402/07 and C-432/07), the ECJ established that passengers whose flights are delayed by three hours or
more at their final destination are entitled to compensation under the same terms as passengers whose flights are cancelled. This ruling effectively set a three-hour threshold for delay
compensation, regardless of the flight distance.

The cause of the delay is equally important in determining compensation eligibility. Article 5(3) of EU Regulation 261/2004 states that an operating air carrier shall not be obliged to pay
compensation if it can prove that the cancellation is caused by extraordinary circumstances which could not have been avoided even if all reasonable measures had been taken. This principle has
been extended to cover delays as well.

In the case at hand, the KLM flight KL0605 from Amsterdam (AMS) to San Francisco (SFO) was delayed. Based on the information provided in the airline's notification, we can establish that
the delay was at least 1 hour and 39 minutes at the time of the notification. However, this does not represent the final delay duration, which is critical for determining compensation eligibility.

To accurately establish the length of the delay, we need to consider the following:

1. The scheduled departure time (11:00 AM)
2. The actual departure time (not provided in the notification)
3. The scheduled arrival time (3:55 PM)
4. The actual arrival time (not provided in the notification)

The final delay duration should be calculated based on the difference between the scheduled and actual arrival times at the destination (San Francisco). This is in line with the ECJ's ruling in
Germanwings GmbH v Ronny Henning (C-452/13), which confirmed that the time of arrival is the time at which at least one of the aircraft's doors is opened, assuming that passengers are
permitted to leave the aircraft at that moment.

Given that the notification was sent at 9:41 AM, approximately 1 hour and 19 minutes before the scheduled departure time, it's reasonable to assume that the airline anticipated a delay of more
than 1 hour and 39 minutes. However, without knowing the actual departure and arrival times, we cannot conclusively determine if the delay met or exceeded the three-hour threshold established
by the Sturgeon case.

Regarding the cause of the delay, the notification does not provide specific information. This lack of detail is significant because the burden of proof for extraordinary circumstances lies with the
airline, as established in the case of Friederike Wallentin-Hermann v Alitalia (C-549/07). In this case, the ECJ ruled that the concept of 'extraordinary circumstances' should be strictly interpreted
and that technical problems which come to light during aircraft maintenance or which are caused by failure to carry out such maintenance cannot constitute extraordinary circumstances.
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To properly assess the cause of the delay, we would need to request additional information from KLM. Possible causes that might be considered extraordinary circumstances include:

1. Political instability
2. Severe weather conditions incompatible with the safe operation of the flight
3. Security risks
4. Unexpected flight safety shortcomings
5. Strikes affecting the operation of an operating air carrier

However, as stated in the Wallentin-Hermann case, not all extraordinary circumstances relieve the airline of its obligation to pay compensation. The airline must also demonstrate that it took all
reasonable measures to avoid the delay, even in the face of extraordinary circumstances.

It's worth noting that in the case of Andrejs Eglitis and Edvards Ratnieks v Latvijas Republikas Ekonomikas ministrija (C-294/10), the ECJ ruled that airlines are required to plan their resources
adequately in advance, taking into account the risk of delay resulting from the possible occurrence of extraordinary circumstances. This means that even if extraordinary circumstances occur, the
airline may still be liable if it failed to take reasonable preventive measures.

In light of these considerations, to establish a strong legal argument for compensation, we would need to:

1. Obtain the actual departure and arrival times to calculate the precise length of the delay
2. Request detailed information from KLM about the cause of the delay
3. Assess whether the stated cause qualifies as an extraordinary circumstance under EU Regulation 261/2004 and relevant case law
4. If extraordinary circumstances are claimed, investigate whether KLM took all reasonable measures to prevent the delay

If the delay exceeded three hours and was not caused by extraordinary circumstances (or if KLM failed to take all reasonable measures), passengers would be entitled to compensation under EU
Regulation 261/2004.

The amount of compensation would depend on the flight distance:

- €250 for flights up to 1,500 km
- €400 for flights between 1,500 km and 3,500 km
- €600 for flights over 3,500 km

Given that the flight from Amsterdam to San Francisco covers a distance of approximately 8,640 km, if eligible, passengers would be entitled to the maximum compensation of €600 per person.

In conclusion, while the initial notification provides some insight into the delay, it does not offer sufficient information to definitively establish the length and cause of the delay. Further
investigation and documentation from the airline are necessary to build a comprehensive legal argument for compensation under EU Regulation 261/2004.
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III. Calculating the Distance of the Flight

The calculation of flight distance is a crucial element in determining passenger compensation under EU Regulation 261/2004. This regulation establishes common rules on compensation and
assistance to passengers in the event of denied boarding, flight cancellations, or long delays. The distance of the flight directly impacts the amount of compensation a passenger may be entitled to
receive.

To begin, it's important to note that EU Regulation 261/2004 applies to flights departing from airports in EU member states, as well as flights arriving in the EU if operated by an EU-based
carrier. In the case at hand, the flight KL0605 from Amsterdam (AMS) to San Francisco (SFO) falls under the jurisdiction of this regulation, as it departs from an EU airport.

Article 7 of EU Regulation 261/2004 outlines the compensation structure based on flight distance. The regulation defines three distance categories:

1. Flights of 1,500 kilometers or less
2. Intra-EU flights of more than 1,500 kilometers, and all other flights between 1,500 and 3,500 kilometers
3. All other flights not falling under categories 1 or 2

To accurately determine the distance of the flight, we must employ recognized methodologies accepted by aviation authorities and courts. The most common method is the use of the Great Circle
Distance (GCD) calculation. This method measures the shortest distance between two points on the surface of a sphere, taking into account the curvature of the Earth.

For the flight in question (KL0605 from Amsterdam to San Francisco), we can utilize various online tools or specialized software to calculate the GCD. However, it's crucial to note that while
these tools provide a good approximation, the exact distance may vary slightly depending on the specific algorithms and data points used.

Using reputable flight distance calculators, we can determine that the Great Circle Distance between Amsterdam Airport Schiphol (AMS) and San Francisco International Airport (SFO) is
approximately 5,495 kilometers (3,415 miles). This distance clearly places the flight in the third category of Article 7, namely "all other flights not falling under categories 1 or 2."

It's worth noting that in some cases, airlines or courts may use slightly different distance calculations. For instance, the International Air Transport Association (IATA) employs a standardized
method for calculating distances between airports, which may result in minor variations. However, these differences are typically minimal and do not usually affect the categorization of the flight
for compensation purposes.

The importance of accurately calculating the flight distance cannot be overstated. In the landmark case of Wegener v Royal Air Maroc (Case C-537/17), the Court of Justice of the European
Union (CJEU) emphasized the need for a precise determination of flight distance. The court ruled that the distance to be taken into account for calculating compensation should be that of the
direct route between the departure and arrival airports, regardless of the actual route flown.

Furthermore, in the case of Bossen and Others v Brussels Airlines (Case C-559/16), the CJEU clarified that for the purpose of calculating compensation, the distance to be taken into account is
that between the airport of departure and the final destination, based on the 'great circle' method. This ruling reinforces the importance of using standardized distance calculation methods in
determining compensation eligibility.

It's also crucial to consider that the distance calculation remains constant regardless of any stopovers or connecting flights. In the joined cases of Folkerts (C-11/11) and Cachafeiro and Otros
(C-321/11), the CJEU held that in the case of connecting flights, it is the distance between the point of departure and the final destination that determines the amount of compensation, not the
cumulative distance of individual flight segments.
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For the KL0605 flight from Amsterdam to San Francisco, the distance of approximately 5,495 kilometers firmly establishes it within the highest compensation category under EU Regulation
261/2004. This categorization is critical for determining the potential compensation amount, should the passengers be eligible due to a significant delay or cancellation.

Article 7(1)(c) of EU Regulation 261/2004 stipulates that for flights falling into this category (over 3,500 kilometers), the compensation amount is set at €600 per passenger. However, it's
important to note that this amount may be reduced by 50% if the airline offers re-routing that allows the passenger to arrive at their final destination with a delay not exceeding four hours in
relation to the scheduled arrival time of the originally booked flight.

The accurate calculation of flight distance also plays a role in determining other passenger rights under the regulation. For instance, Article 9 outlines the right to care, which includes meals,
refreshments, and accommodation if necessary. The extent of these rights can vary based on the flight distance and the duration of the delay.

In conclusion, the calculation of the flight distance for KL0605 from Amsterdam to San Francisco is a fundamental step in assessing potential compensation under EU Regulation 261/2004. The
Great Circle Distance of approximately 5,495 kilometers places this flight in the highest compensation category, potentially entitling passengers to €600 in compensation, subject to other
qualifying factors such as the length and cause of the delay. This distance calculation serves as a cornerstone for determining passenger rights and airline obligations under the regulation,
underpinning the entire framework of air passenger protection in the European Union.
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IV. Assessing the Passenger's Entitlement to Compensation

Assessing the Passenger's Entitlement to Compensation

The passengers' entitlement to compensation for the delayed KLM flight KL0605 from Amsterdam (AMS) to San Francisco (SFO) is primarily governed by EU Regulation 261/2004. This
regulation establishes common rules on compensation and assistance to passengers in the event of denied boarding, flight cancellations, or long delays.

Article 3 of EC 261/2004 outlines the scope of the regulation, which applies to passengers departing from an airport located in the territory of a Member State to which the Treaty applies. As the
flight departs from Amsterdam, a city within the European Union, the regulation is applicable in this case.

The regulation distinguishes between three categories of flight disruptions: denied boarding, cancellation, and delay. In this instance, we are dealing with a delay, as evidenced by the KLM app
notification stating "your flight has been delayed."

Article 6 of EC 261/2004 specifically addresses the issue of delay. It stipulates that when an operating air carrier reasonably expects a flight to be delayed beyond its scheduled time of departure:

(a) for two hours or more in the case of flights of 1,500 kilometers or less;
(b) for three hours or more in the case of all intra-Community flights of more than 1,500 kilometers and of all other flights between 1,500 and 3,500 kilometers;
(c) for four hours or more in the case of all flights not falling under (a) or (b),

passengers shall be offered assistance as specified in Article 9.

However, the regulation does not explicitly state the conditions for monetary compensation in cases of delay. This gap was addressed by the European Court of Justice (ECJ) in the landmark
Sturgeon case (Joined Cases C-402/07 and C-432/07). The ECJ ruled that passengers whose flights are delayed may be treated as equivalent to passengers whose flights are cancelled for the
purpose of the application of the right to compensation.

The Sturgeon ruling was further confirmed and clarified in the joined cases of Nelson and Others (C-581/10) and TUI Travel and Others (C-629/10). These cases established that passengers of
delayed flights can be regarded as being in a comparable situation to passengers of cancelled flights for the purposes of compensation under Article 7 of EC 261/2004, if they reach their final
destination three hours or more after the arrival time originally scheduled by the air carrier.

Based on this jurisprudence, if the delay in arrival at the final destination (San Francisco) is three hours or more, the passengers would be entitled to compensation under Article 7 of EC
261/2004.

Article 7 sets out the following compensation amounts:

(a) EUR 250 for all flights of 1,500 kilometers or less;
(b) EUR 400 for all intra-Community flights of more than 1,500 kilometers, and for all other flights between 1,500 and 3,500 kilometers;
(c) EUR 600 for all flights not falling under (a) or (b).

Given that the flight from Amsterdam to San Francisco is a long-haul flight exceeding 3,500 kilometers, the passengers would be entitled to EUR 600 each if the delay in arrival is three hours or
more.
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It's important to note that Article 5(3) of EC 261/2004 provides an exemption for carriers if they can prove that the delay was caused by extraordinary circumstances which could not have been
avoided even if all reasonable measures had been taken. This was further clarified in the Wallentin-Hermann v Alitalia case (C-549/07), where the ECJ held that technical problems which come
to light during aircraft maintenance or which are caused by failure to carry out such maintenance cannot constitute, in themselves, 'extraordinary circumstances'.

The burden of proof regarding extraordinary circumstances lies with the operating air carrier, as confirmed in the McDonagh v Ryanair case (C-12/11). Therefore, unless KLM can prove that the
delay was caused by extraordinary circumstances beyond their control, the passengers' right to compensation remains valid.

Furthermore, the right to compensation under EC 261/2004 does not affect passengers' rights to further compensation. Article 12 of the regulation states that it applies without prejudice to a
passenger's rights to further compensation, although compensation granted under this regulation may be deducted from such compensation.

In the Folkerts case (C-11/11), the ECJ clarified that the right to compensation arises if there is a delay at the final destination. This means that even if the departure from Amsterdam was not
delayed by more than three hours, if the arrival in San Francisco is delayed by three hours or more, the right to compensation would still apply.

The passengers' entitlement to compensation is also supported by the principle of equal treatment, as established in Article 20 of the Charter of Fundamental Rights of the European Union. This
principle requires that comparable situations must not be treated differently and that different situations must not be treated in the same way unless such treatment is objectively justified.

In conclusion, based on EC 261/2004 and subsequent case law, the passengers on KLM flight KL0605 from Amsterdam to San Francisco are likely entitled to compensation of EUR 600 each if
their arrival in San Francisco is delayed by three hours or more, unless KLM can prove that the delay was caused by extraordinary circumstances beyond their control. The passengers should
document the actual arrival time and any communications from KLM regarding the reason for the delay to support their claim for compensation.
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V. Determining the Amount of Compensation Due

The determination of the compensation amount for flight delays under EU Regulation 261/2004 is a critical aspect of passenger rights protection. This regulation establishes a standardized
framework for compensating passengers affected by significant delays, cancellations, or denied boarding situations. In the case at hand, involving KLM flight KL0605 from Amsterdam (AMS)
to San Francisco (SFO), several factors must be considered to accurately assess the compensation due.

Article 7 of EC 261/2004 outlines the specific compensation amounts based on flight distance and the nature of the disruption. For flights covering a distance of more than 3,500 kilometers
between a Member State and a third country, which is applicable in this case, the regulation stipulates a compensation amount of €600 per passenger. This is contingent upon the delay meeting or
exceeding three hours at the final destination.

The European Court of Justice (ECJ) has further clarified the application of this compensation scheme in several landmark cases. In Joined Cases C-402/07 and C-432/07 (Sturgeon and Others),
the ECJ ruled that passengers whose flights are delayed by three hours or more at their final destination are entitled to the same compensation as those whose flights are cancelled. This decision
effectively extended the right to compensation to cover significant delays, not just cancellations as initially interpreted from the regulation's text.

Moreover, in Case C-11/11 (Air France SA v Heinz-Gerke Folkerts and Luz-Tereza Folkerts), the ECJ reaffirmed that the right to compensation for delay is based on the inconvenience caused
by the overall delay in reaching the final destination, rather than the delay in departure. This interpretation ensures that passengers are compensated for the actual impact on their travel plans,
regardless of whether the delay occurred at the departure, during transit, or upon arrival.

The distance calculation, crucial for determining the compensation amount, is typically based on the "great circle" method, as confirmed by the ECJ in Case C-559/16 (Birgit Bossen, Anja
Bossen, Gudula Gräßmann v Brussels Airlines SA/NV). For the Amsterdam to San Francisco route, the distance clearly exceeds 3,500 kilometers, placing it in the highest compensation bracket
of €600.

It is important to note that while the regulation provides for fixed compensation amounts, airlines may offer alternative forms of compensation, such as travel vouchers or upgrades, as per Article
7(3) of EC 261/2004. However, passengers have the right to insist on monetary compensation if they prefer. The ECJ addressed this issue in Case C-354/18 (Rusu v SC Blue Air - Airline
Management Solutions SRL), emphasizing that while airlines can offer alternative compensation, passengers must explicitly agree to such alternatives and retain the right to choose monetary
compensation instead.

The timing of the compensation payment is also regulated. Article 8(1) of EC 261/2004 stipulates that compensation should be paid in cash, by electronic bank transfer, bank orders, or bank
cheques. In practice, many airlines have established online claim systems to facilitate this process. The European Commission has recommended that payments should be made within seven days
of a valid claim, although this is not explicitly stated in the regulation.

In cases where airlines fail to provide compensation voluntarily, passengers have recourse to national enforcement bodies (NEBs) designated by each Member State. For flights departing from
Amsterdam, the Dutch Human Environment and Transport Inspectorate (ILT) would be the relevant NEB. These bodies can impose penalties on non-compliant airlines, as reinforced by the ECJ
in Case C-205/14 (Büyükbalci v Öztürk and Others).

It's worth noting that while EC 261/2004 sets a minimum standard for passenger rights, individual Member States may implement more favorable regulations. In the Netherlands, for instance, the
Dutch Civil Aviation Act (Wet Luchtvaart) incorporates EC 261/2004 but also includes additional provisions that may affect compensation claims.

The regulation also addresses the issue of multiple bookings under a single reservation. In the case of KL0605, with three passengers (Sarah Hum, Jeremy Goldberg, and Evan Litvak) traveling
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together, each passenger is individually entitled to the full €600 compensation, assuming the delay meets the three-hour threshold. This interpretation is supported by the ECJ's ruling in Case
C-22/11 (Finnair Oyj v Timy Lassooy), which confirmed that each passenger has an individual right to compensation.

Airlines may attempt to reduce the compensation amount by citing "extraordinary circumstances" under Article 5(3) of EC 261/2004. However, the burden of proof lies with the airline to
demonstrate that such circumstances existed and that the delay could not have been avoided even if all reasonable measures had been taken. The ECJ has provided guidance on what constitutes
extraordinary circumstances in several cases, including C-549/07 (Wallentin-Hermann v Alitalia) and C-315/15 (Pešková and Peška v Travel Service a.s.), generally interpreting this exception
narrowly.

In conclusion, based on the flight details provided for KL0605 and assuming the delay meets or exceeds three hours, each passenger would be entitled to €600 in compensation under EC
261/2004. This amount is non-negotiable and must be paid in addition to any other assistance or reimbursement the passengers may be entitled to under the regulation. The airline's obligation to
pay this compensation is clear and well-established through both the regulation itself and subsequent case law, providing a strong legal basis for the passengers' claim.
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VI. Examining Exceptions and Extraordinary Circumstances

When assessing flight delay compensation claims under EU Regulation 261/2004, it is crucial to examine the potential exceptions and extraordinary circumstances that may absolve an airline of
its obligation to provide compensation. Article 5(3) of the regulation states that an operating air carrier shall not be obliged to pay compensation if it can prove that the cancellation or delay is
caused by extraordinary circumstances which could not have been avoided even if all reasonable measures had been taken.

The concept of "extraordinary circumstances" is not explicitly defined within the regulation itself, leaving room for interpretation and legal debate. However, case law and subsequent guidance
from the European Court of Justice (ECJ) have helped to clarify what may or may not constitute extraordinary circumstances.

In the landmark case of Wallentin-Hermann v Alitalia (Case C-549/07), the ECJ provided significant clarification on the interpretation of extraordinary circumstances. The court held that a
technical problem in an aircraft may be considered an extraordinary circumstance if it stems from events which, by their nature or origin, are not inherent in the normal exercise of the activity of
the air carrier concerned and are beyond its actual control.

This ruling has been further refined in subsequent cases. For instance, in Friederike Wallentin-Hermann v Alitalia - Linee Aeree Italiane SpA (Case C-549/07), the ECJ emphasized that technical
problems resulting from an air carrier's failure to maintain its aircraft cannot be characterized as "extraordinary circumstances." This principle was reinforced in van der Lans v Koninklijke
Luchtvaart Maatschappij NV (Case C-257/14), where the court held that technical problems which come to light during aircraft maintenance or stem from failure to maintain an aircraft cannot
constitute extraordinary circumstances.

Weather conditions that render the operation of a flight impossible are generally accepted as extraordinary circumstances. This includes severe storms, heavy snowfall, or dense fog that prevents
safe takeoff or landing. However, the airline must demonstrate that the specific weather conditions were indeed extraordinary and not merely typical for the season or location.

Security risks and political instability can also qualify as extraordinary circumstances. In International Air Transport Association and European Low Fares Airline Association v Department for
Transport (Case C-344/04), the ECJ confirmed that security measures imposed by authorities in response to terrorist threats could constitute extraordinary circumstances.

Air traffic management decisions leading to long delays or cancellations of one or more flights may also be considered extraordinary circumstances. This could include airspace closures or
serious congestion at airports. However, in Finnair Oyj v Timy Lassooy (Case C-22/11), the ECJ clarified that not all air traffic management decisions automatically qualify as extraordinary
circumstances, particularly if they relate to a single aircraft.

It is important to note that even if an event qualifies as an extraordinary circumstance, the airline must still demonstrate that it took all reasonable measures to avoid the delays or cancellations
resulting from the extraordinary circumstances. This principle was established in Egl?tis and Ratnieks v Latvijas Republikas Ekonomikas ministrija (Case C-294/10), where the ECJ held that air
carriers must reasonably anticipate delays and take appropriate mitigating measures.

In the context of the KLM flight KL0605 from Amsterdam to San Francisco, several potential scenarios could constitute extraordinary circumstances:

1. Severe weather conditions at either Amsterdam Schiphol Airport or San Francisco International Airport that would make it unsafe to operate the flight.

2. Unexpected technical issues with the aircraft that could not have been detected during routine maintenance and pose a safety risk.

3. Security threats or terrorist alerts that necessitate additional security measures or temporary airport closures.
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4. Air traffic control restrictions or airspace closures along the flight path that are beyond KLM's control.

5. Political instability or strikes by airport staff or air traffic controllers that significantly disrupt operations.

However, it is crucial to note that the burden of proof lies with KLM to demonstrate that:

a) The circumstances were indeed extraordinary as per the established legal interpretations.
b) The delay could not have been avoided even if all reasonable measures had been taken.

For instance, if the delay was caused by a technical issue, KLM would need to provide evidence that the problem was truly unforeseeable and not a result of inadequate maintenance. Similarly, if
weather was cited as the cause, KLM would need to show that the conditions were severe enough to justify the delay and that no alternative routing was possible.

Moreover, even in cases of genuine extraordinary circumstances, airlines are still obligated to provide care and assistance to passengers as outlined in Articles 8 and 9 of the regulation. This
includes the right to meals and refreshments, hotel accommodation if necessary, and communication facilities.

It is worth noting that the European Commission has provided further guidance on extraordinary circumstances in its Interpretative Guidelines on Regulation (EC) 261/2004. While not legally
binding, these guidelines offer valuable insight into how authorities may interpret various scenarios.

In conclusion, while EU Regulation 261/2004 provides for exceptions in cases of extraordinary circumstances, the interpretation of what constitutes such circumstances is nuanced and has been
shaped significantly by case law. Airlines must meet a high threshold to successfully claim exemption from compensation obligations. Passengers seeking compensation should be prepared to
critically evaluate any claims of extraordinary circumstances made by the airline and, if necessary, challenge them based on the established legal precedents and interpretations.
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VII. Exploring Alternative Compensation Options

Exploring Alternative Compensation Options

While EU Regulation 261/2004 provides a structured framework for passenger compensation in cases of flight delays, cancellations, and denied boarding, it is essential to consider alternative
compensation options that may be available to passengers. These alternatives can sometimes offer more immediate relief or better suit the specific needs of affected travelers. This section will
explore various compensation options beyond the standard monetary compensation outlined in EC 261/2004.

1. Vouchers for Future Travel

Airlines, including KLM in this case, may offer vouchers for future travel as an alternative to cash compensation. These vouchers typically have a monetary value that can be applied to future
flight bookings, upgrades, or other services provided by the airline. While not explicitly mentioned in EC 261/2004, vouchers can be an attractive option for passengers who frequently travel
with the airline or plan to do so in the near future.

It is important to note that according to the European Commission's interpretative guidelines on EU passenger rights regulations in the context of COVID-19, airlines must obtain the passenger's
agreement to accept a voucher instead of monetary compensation. The Commission's Communication C(2020) 1830 final states that "If the carrier proposes a voucher, this offer cannot affect the
passenger's right to opt for reimbursement instead."

2. Refunds for Unused Portions of the Journey

In cases where a significant delay disrupts a passenger's travel plans to the extent that continuing the journey no longer serves any purpose, airlines may offer refunds for the unused portions of
the ticket. This option is particularly relevant for multi-leg journeys where a delay in one segment renders subsequent segments unnecessary or impossible to use.

Article 8(1)(a) of EC 261/2004 provides for reimbursement of the full cost of the ticket for the parts of the journey not made in cases of cancellation. While this article specifically refers to
cancellations, the principle can be applied to significant delays that effectively prevent passengers from completing their intended journey.

3. Hotel Accommodation and Transfers

For extended delays, particularly those occurring late in the day or overnight, airlines may offer hotel accommodation and associated transfers. This right is actually enshrined in Article 9(1)(b)
of EC 261/2004, which states that passengers have the right to "hotel accommodation in cases where a stay of one or more nights becomes necessary, or where a stay additional to that intended
by the passenger becomes necessary."

While this is a right under certain circumstances rather than an alternative to compensation, it is an important consideration for passengers facing significant delays. The provision of
accommodation can often be more immediately beneficial than monetary compensation, especially for travelers stranded in unfamiliar locations.

4. Meal and Refreshment Vouchers

Similar to hotel accommodation, the provision of meals and refreshments is a right under EC 261/2004 rather than an alternative to compensation. Article 9(1)(a) stipulates that passengers should
be offered "meals and refreshments in a reasonable relation to the waiting time." However, this is often implemented through the provision of vouchers that can be used at airport restaurants and
cafes.
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While not a direct alternative to monetary compensation, these vouchers can provide immediate relief to passengers during the delay and may be seen as a form of compensation in kind.

5. Upgrade on Future Flights

Airlines may offer upgrades on future flights as a goodwill gesture to compensate for the inconvenience caused by delays. This could include upgrades to business or first class, depending on the
severity of the delay and the airline's policies. While not directly addressed in EC 261/2004, this option can be particularly attractive to frequent flyers or those who value enhanced travel
experiences.

6. Priority Boarding and Lounge Access

As an alternative or addition to other forms of compensation, airlines might offer priority boarding for future flights or access to their airport lounges. These perks can enhance the travel
experience and may be valued by certain passengers more than monetary compensation, especially frequent travelers or those who prioritize comfort and convenience.

7. Bonus Frequent Flyer Miles or Points

For passengers enrolled in the airline's loyalty program, the offer of bonus miles or points can be an attractive alternative to cash compensation. This option allows passengers to accumulate
rewards more quickly, potentially leading to free flights, upgrades, or other perks in the future.

8. Compensation for Consequential Losses

While not typically covered under EC 261/2004, some airlines may consider compensating passengers for consequential losses resulting from significant delays. This could include
reimbursement for missed connections with other carriers, pre-booked accommodations, or important events. However, this type of compensation is often handled on a case-by-case basis and
may require additional documentation and negotiation with the airline.

9. Personalized Compensation Packages

In some cases, airlines may offer personalized compensation packages that combine several of the above options. For instance, a package might include a partial refund, a voucher for future
travel, and priority boarding on the next available flight. These tailored solutions can be particularly effective in addressing the specific needs and inconveniences faced by individual passengers.

10. Mediation and Alternative Dispute Resolution

While not a form of compensation in itself, mediation and alternative dispute resolution (ADR) processes can be explored as a means of reaching a mutually acceptable compensation agreement.
Many countries have established ADR bodies specifically for aviation disputes, which can facilitate negotiations between passengers and airlines outside of formal legal proceedings.

In conclusion, while EC 261/2004 provides a clear framework for monetary compensation in cases of flight delays, it is important for passengers to be aware of and consider alternative
compensation options. These alternatives can sometimes provide more immediate relief, better suit individual needs, or offer greater overall value than standard cash compensation. Passengers
should carefully evaluate all options presented by the airline and negotiate for the compensation package that best addresses their specific circumstances and preferences. It is crucial to remember
that accepting alternative compensation should be voluntary, and passengers retain their rights under EC 261/2004 unless explicitly waived in exchange for the alternative compensation.
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VIII. Gathering and Presenting Supporting Documentation

In pursuing a claim for compensation under EU Regulation 261/2004, the collection and presentation of comprehensive supporting documentation is crucial. This documentation serves as the
foundation for establishing the validity of the claim and demonstrating compliance with the regulation's requirements. The following analysis outlines the essential documents and evidence
required, as well as the most effective methods for gathering and presenting this information to support a compensation claim.

1. Flight Confirmation and Booking Details

The primary document required is the flight confirmation, which should include the booking reference number (in this case, DOFQTK), flight number (KL0605), scheduled departure and arrival
times, and the names of all passengers (Sarah Hum, Jeremy Goldberg, and Evan Litvak). This information is typically found in the booking confirmation email or the airline's mobile app, as
evidenced by the screenshot provided. It is crucial to retain this documentation as it establishes the contractual relationship between the passenger and the airline.

Article 3(2)(a) of EC 261/2004 stipulates that the regulation applies to passengers who "have a confirmed reservation on the flight concerned." The flight confirmation serves as prima facie
evidence of this requirement, making it an indispensable piece of documentation.

2. Boarding Pass or Check-in Confirmation

While not explicitly mentioned in the background information, a boarding pass or check-in confirmation is essential for proving that the passenger actually presented themselves for the flight.
This requirement is derived from Article 3(2)(a) of EC 261/2004, which states that the passenger must have "presented themselves for check-in." In the case of online check-in, a screenshot or
email confirmation of the check-in process should be retained.

3. Proof of Delay

The screenshot provided shows a message from KLM indicating a delay, but it does not specify the duration. To strengthen the claim, it is advisable to gather additional evidence of the delay,
such as:

a) Subsequent notifications from the airline regarding the delay duration
b) Screenshots of flight tracking websites (e.g., FlightAware, FlightRadar24) showing the actual departure and arrival times
c) Timestamped photographs taken at the airport showing departure boards with updated flight information
d) Any written communication from airline staff regarding the delay

This evidence is crucial for establishing the length of the delay, which is a key factor in determining eligibility for compensation under Article 6(1) of EC 261/2004.

4. Correspondence with the Airline

All communication with KLM regarding the delay should be meticulously documented. This includes:

a) Emails exchanged with customer service
b) Chat logs from the airline's website or mobile app
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c) Notes from phone conversations, including date, time, and name of the representative
d) Any written responses to formal complaints

These records are invaluable for demonstrating the passenger's diligence in pursuing their claim and can provide insight into the airline's stance on the delay's cause.

5. Expense Receipts

If the delay resulted in additional expenses, such as meals, accommodation, or alternative transportation, all receipts should be retained. While not directly related to the compensation claim
under EC 261/2004, these expenses may be reimbursable under Article 9, which outlines the right to care during extended delays.

6. Witness Statements

If other passengers on the same flight are willing to provide written statements about the delay, these can serve as corroborating evidence. While not typically necessary, such statements can be
particularly useful if there is a dispute about the facts of the delay.

7. Weather Reports and Airport Notifications

To address potential claims of "extraordinary circumstances" by the airline (as per Article 5(3) of EC 261/2004), it is prudent to gather independent weather reports for the day of the flight.
Official airport notifications or tweets about operational issues can also be valuable in countering airline arguments about circumstances beyond their control.

8. Passport Copy and Identification

A copy of the passenger's passport or other government-issued identification should be included with the claim. This establishes the claimant's identity and helps verify their presence on the
flight.

Presentation of Documentation

When presenting the gathered documentation to the airline or relevant authorities, it is crucial to organize the information logically and coherently. A suggested structure for presenting the
documentation is as follows:

1. Cover Letter: Summarizing the claim, referencing EC 261/2004, and providing an index of enclosed documents.

2. Claim Form: If the airline or claim handler provides a specific form, ensure it is completely and accurately filled out.

3. Flight Details: Including the flight confirmation, boarding pass, and any other relevant booking information.

4. Delay Evidence: Chronologically ordered proof of the delay, including airline notifications and independent verification.

5. Correspondence: Copies of all communication with the airline regarding the delay and subsequent claim.
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6. Additional Evidence: Weather reports, airport notifications, and any other supporting documentation.

7. Identification: Copy of passport or other government-issued ID.

8. Expense Receipts: If applicable, organized by date and type of expense.

When submitting the documentation, it is advisable to:

1. Create a single PDF file with all documents, ensuring they are clear and legible.
2. Use a table of contents or index for easy navigation.
3. Highlight or annotate key information within the documents.
4. Provide a clear summary of the claim and the total compensation sought.

By meticulously gathering and effectively presenting this documentation, passengers significantly strengthen their position when seeking compensation under EC 261/2004. The comprehensive
nature of the evidence not only supports the validity of the claim but also demonstrates the passenger's thorough approach to pursuing their rights under EU air passenger protection regulations.
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IX. Communicating with the Airline and Asserting Your Rights

When communicating with the airline and asserting your rights under EC 261/2004, it is crucial to approach the situation with a clear understanding of the regulation and a well-structured
argument. This section will outline the key steps and considerations for effectively communicating with the airline and asserting your rights to compensation for the delayed flight KL0605 from
Amsterdam (AMS) to San Francisco (SFO).

Firstly, it is essential to establish the applicability of EC 261/2004 to your specific case. Article 3(1) of the regulation states that it applies to passengers departing from an airport located in the
territory of a Member State to which the Treaty applies. As your flight departed from Amsterdam (AMS), which is located in the Netherlands, a Member State of the European Union, EC
261/2004 is indeed applicable to your situation.

When initiating communication with KLM, it is advisable to begin with a formal written complaint. This approach ensures that you have a documented record of your communication and allows
you to clearly articulate your claim. In your complaint, you should reference EC 261/2004 and specifically cite Article 5(1)(c) in conjunction with Article 7, which outlines the right to
compensation in cases of long delays.

In your communication, it is crucial to provide all relevant details of your flight, including the flight number (KL0605), date of travel, scheduled departure and arrival times, and the actual
departure and arrival times. You should also include your booking reference (DOFQTK) and the names of all passengers in your party (Sarah Hum, Jeremy Goldberg, Evan Litvak).

When asserting your rights, it is important to clearly state the length of the delay you experienced. While the screenshot provided does not indicate the final delay time, you should specify this in
your communication with the airline. If the delay was three hours or more at your final destination, you are entitled to compensation under Article 7 of EC 261/2004.

To strengthen your claim, you should refer to the landmark case of Sturgeon v Condor Flugdienst GmbH (Joined Cases C-402/07 and C-432/07), where the European Court of Justice ruled that
passengers whose flights are delayed by three hours or more are entitled to the same compensation as those whose flights are cancelled. This case law has been consistently upheld in subsequent
rulings, such as in Nelson and Others v Deutsche Lufthansa AG (Joined Cases C-581/10 and C-629/10).

When calculating the compensation amount, refer to Article 7(1) of EC 261/2004. Given that your flight from Amsterdam to San Francisco covers a distance greater than 3,500 kilometers, you
are entitled to compensation of €600 per passenger, as per Article 7(1)(c). It is important to emphasize this point in your communication with the airline.

In your correspondence, you should also address any potential extraordinary circumstances that the airline might claim as a defense against paying compensation. Article 5(3) of EC 261/2004
allows airlines to avoid paying compensation if they can prove that the delay was caused by extraordinary circumstances which could not have been avoided even if all reasonable measures had
been taken. However, the burden of proof lies with the airline, as established in the case of Wallentin-Hermann v Alitalia (Case C-549/07).

To counter potential claims of extraordinary circumstances, you should request detailed information about the cause of the delay. If the airline cites technical issues, refer to the case of van der
Lans v Koninklijke Luchtvaart Maatschappij NV (Case C-257/14), where the Court of Justice ruled that technical problems which come to light during aircraft maintenance or stem from failure
to maintain an aircraft cannot constitute extraordinary circumstances.

In your communication, it is also advisable to set a reasonable deadline for the airline to respond to your claim. A period of 14 to 21 days is generally considered appropriate. Clearly state that if
you do not receive a satisfactory response within this timeframe, you will consider escalating the matter to the national enforcement body or seeking legal advice.

Should KLM fail to respond or refuse your claim, you have several options for further action. You can file a complaint with the Dutch national enforcement body, the Human Environment and
Transport Inspectorate (ILT), as outlined in Article 16 of EC 261/2004. Additionally, you may consider using the European Commission's online dispute resolution platform or seeking assistance
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from the European Consumer Centre in your country of residence.

Throughout your communication with the airline, maintain a professional and courteous tone while firmly asserting your rights. Keep copies of all correspondence and any supporting
documentation, such as boarding passes, delay notifications, and receipts for any expenses incurred due to the delay.

If the airline continues to deny your claim or fails to respond, you may need to consider legal action. In such cases, it is advisable to seek the assistance of a legal professional specializing in
aviation law or consumer rights. Many law firms now offer services specifically tailored to EC 261/2004 claims, often on a no-win, no-fee basis.

Remember that under Article 15 of EC 261/2004, airlines cannot limit or waive their obligations to passengers under this regulation. Any attempt by the airline to offer vouchers or alternative
compensation in lieu of the prescribed monetary compensation should be carefully considered and, if accepted, should be in addition to, not instead of, your entitlement under EC 261/2004.

In conclusion, when communicating with KLM and asserting your rights under EC 261/2004, it is crucial to be well-informed, persistent, and methodical in your approach. By clearly stating the
legal basis for your claim, providing all relevant details, and being prepared to escalate the matter if necessary, you significantly increase your chances of receiving the compensation to which
you are entitled under European law.
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X. Considering Legal Action and Dispute Resolution Procedures

When considering legal action and dispute resolution procedures for flight compensation claims under EU Regulation 261/2004, it is essential to understand the various options available and the
potential outcomes of each approach. This analysis will explore the legal basis for pursuing compensation through different channels, citing relevant articles from EC 261/2004, case law, and
precedents.

The first step in pursuing a compensation claim is to exhaust all available remedies with the airline directly. Article 16 of EC 261/2004 states that each Member State shall designate a body
responsible for the enforcement of this Regulation. However, this does not preclude passengers from seeking compensation through other legal means if the airline fails to respond adequately to
their claim.

If direct communication with the airline proves unsuccessful, passengers may consider alternative dispute resolution (ADR) mechanisms. The European Commission has established a network of
national enforcement bodies (NEBs) responsible for enforcing passenger rights. These bodies can mediate between passengers and airlines, potentially resolving disputes without resorting to
formal legal action. The legal basis for this approach is found in Article 16(2) of EC 261/2004, which states that Member States shall take necessary measures to ensure that the rights of
passengers are respected.

In cases where ADR fails to produce a satisfactory outcome, passengers may consider pursuing legal action through small claims courts or other appropriate judicial bodies. The jurisdiction for
such claims is established by Article 5(1) of Regulation (EU) No 1215/2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. This regulation
allows passengers to bring proceedings against an airline in the courts of the Member State where the flight departed from or arrived at.

When pursuing legal action, it is crucial to consider the statute of limitations for filing a claim. While EC 261/2004 does not specify a time limit for bringing claims, national laws of Member
States may impose limitations. For instance, in the case of Cuadrench Moré v Koninklijke Luchtvaart Maatschappij NV (Case C-139/11), the Court of Justice of the European Union (CJEU)
ruled that the time limits for bringing actions for compensation under EC 261/2004 are determined by the national law of each Member State.

In preparing for legal action, passengers should gather all relevant documentation to support their claim. This includes boarding passes, flight itineraries, correspondence with the airline, and any
evidence of expenses incurred due to the delay. The burden of proof regarding extraordinary circumstances lies with the air carrier, as established in the case of Wallentin-Hermann v Alitalia
(Case C-549/07). The CJEU ruled that an air carrier must prove that the extraordinary circumstances in question could not have been avoided even if all reasonable measures had been taken.

When presenting a case before a court, passengers should refer to key CJEU judgments that have clarified the interpretation of EC 261/2004. For example, in the joined cases of Sturgeon and
Others v Condor Flugdienst GmbH and Böck and Others v Air France SA (Cases C-402/07 and C-432/07), the CJEU established that passengers whose flights are delayed by three hours or more
may be entitled to compensation equivalent to that received by passengers whose flights are cancelled.

Furthermore, the case of Nelson and Others v Deutsche Lufthansa AG (Case C-581/10) confirmed that the right to compensation for long delays applies regardless of whether the delay occurred
at the final destination or at connecting points. This ruling strengthens the position of passengers seeking compensation for complex itineraries involving multiple flights.

In cases where airlines claim extraordinary circumstances to avoid paying compensation, passengers should be prepared to challenge such assertions. The CJEU has provided guidance on what
constitutes extraordinary circumstances in several cases. For instance, in Kramme v SAS Scandinavian Airlines Danmark A/S (Case C-396/06), the court ruled that technical problems which
come to light during aircraft maintenance or which are caused by failure to carry out such maintenance cannot be regarded as "extraordinary circumstances."

When pursuing legal action, passengers should also be aware of the potential for airlines to challenge the jurisdiction of courts. In Rehder v Air Baltic Corporation (Case C-204/08), the CJEU
ruled that a passenger may choose to bring an action for compensation either in the courts of the place of departure or the place of arrival of the aircraft, as stated in the transport contract.
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If a court rules in favor of the passenger, enforcement of the judgment may be necessary if the airline fails to comply. Regulation (EU) No 1215/2012 provides a framework for the recognition
and enforcement of judgments across EU Member States. Article 39 of this regulation states that a judgment given in a Member State which is enforceable in that Member State shall be
enforceable in other Member States without any declaration of enforceability being required.

In cases where the airline is based outside the EU, enforcing a judgment may be more complex. Passengers may need to rely on international conventions or bilateral agreements between
countries for the recognition and enforcement of foreign judgments. The Hague Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, once in
force, may provide additional avenues for enforcing judgments against non-EU airlines.

It is worth noting that some Member States have implemented specific procedures for handling EC 261/2004 claims. For example, in the United Kingdom (prior to Brexit), the Civil Aviation
Authority (CAA) established an online dispute resolution service called "Aviation ADR" to handle passenger complaints. While such services may no longer apply directly to UK flights post-
Brexit, similar mechanisms exist in other EU countries and can provide an efficient means of resolving disputes without resorting to court action.

In conclusion, while EC 261/2004 provides a strong legal basis for passenger compensation claims, the process of enforcing these rights through legal action can be complex and time-
consuming. Passengers should carefully consider the potential costs and benefits of pursuing legal action, taking into account the specific circumstances of their case and the jurisprudence
established by the CJEU. By leveraging the legal framework provided by EC 261/2004 and related regulations, passengers can effectively assert their rights and seek appropriate compensation
for flight delays and cancellations.
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